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IN THE COURT OF COMMON PLEAS
SUMMIT COUNTY, OHIO

MEMBER WILLIAMS, e# al.,
Case No. 2016-CV-09-3928
Plaintiffs,
Judge James Brogan
Vs.
Plaintiffs’ Second Motion to Compel

KISLING, NESTICO & REDICK, LLC, e 4., Discovery from the KNR Defendants and
Motion for Sanctions under Civ.R. 37

Defendants.

On July 30, 2018, the Court issued an order overruling the KNR Defendants’ objections to
more than 140 of Plaintiffs’ written discovery requests that were served in the summer of 2017. See
July 30 order attached as Exhibit 1. By September 17, the KINR Defendants provided supplemental
responses, ostensibly in response to this Court order, but that nevertheless egregiously disregard the
order as to many of the requests at issue. Plaintiffs have been corresponding with the Defendants
about the deficiencies in these responses since early October, to no avail.' Thus, this motion is
necessary to compel complete responses to these requests, as outlined below, and to sanction
Defendants for their violation of the July 30 order and the Civil Rules.

1. The KNR Defendants should be ordered to confirm that they have made a
good faith search for responsive documents and have produced all such
documents of which they are aware.

The main problem necessitating this motion is that, even after the Court overruled their

objections to many of Plaintiffs’ requests on July 30, the KNR Defendants have taken the position

that the Court’s order of July 24—which excuses them from conducting electronic searches of their

! Plaintiffs counsel wrote to defense counsel on October 12 and again on November 7 to outline the
deficiencies in Defendants’ responses and request complete responses be provided. See email
exchanges attached as Exhibit 2. Two months later and no substantive response has been provided.
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entire file and producing all responsive documents’—somehow gives them a license to produce
documents, or not, at their own convenience, and on their own self-serving and ever-shifting terms.
A brief review of Defendants’ most recently revised responses, as summarized below, shows several
instances where the Defendants acknowledge that responsive documents exist, but nevertheless
refuse to produce these documents, let alone identify them or explain why they haven’t been
produced. The fact that the Court has excused the KNR Defendants from making a comprehensive
search of their electronic files should not excuse them from otherwise complying with the Civil
Rules. For all of the requests where Defendants’ objections have been overruled, they should be
ordered to confirm that their employees and agents have all been advised of the requests, that all
such employees have made a good faith effort to locate responsive documents, and that all such
documents of which Defendants are aware have been produced.

If Defendants are not required to confirm the completeness of their responses in this
manner, Plaintiffs will be denied the benefit of the Civil Rules, and, effectively, access to the court
system, while Defendants will remain free to withhold or produce documents, no matter how
relevant and probative, at their own whim. For example, two days ago Defendants finally produced
an email exchange between one of their former attorneys, Kelly Phillips, and Defendant Nestico,
where Phillips raises concerns that the KNR firm was breaching its duties to its clients by continuing
to refer them to Defendant Ghoubrial for medical treatment knowing that the insurance companies

viewed Ghoubrial’s treatment as worthless. See Oct. 16, 2014 email exchange between Phillips and

? By the July 24 order, the Court temporarily overruled Plaintiffs’ request, in their Feb. 28, 2018
motion to compel, for an order requiring Defendants to perform a comprehensive electronic search
of their files for all responsive documents in their possession. See Feb. 28 motion to compel at 20—
24. In the July 24 order, the Court specifically stated that it “will at this time overrule the Plaintiffs’
request to compel Defendants to search its computer records for the information requested.” This
order did not excuse Plaintiffs from otherwise making a reasonable search for responsive
documents, including by locating and producing documents of which they are aware, as was clarified
by the Court’s July 30 order overruling Defendants’ objections to more than 140 of Plaintiffs’
requests.
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Nestico, attached as Exhibit 3. This highly relevant and probative exchange is plainly responsive to
Plaintiffs’ request that was served a year and a half ago, for documents “containing or reflecting
policies and procedures regarding the referral of KINR clients to ... Medical Service Providers.” See
Defendants’ second amended responses to Plaintiffs’ third set of document requests, attached as
Exhibit 4, at request no. 46. The Defendants have only finally produced this email in response to
yet another later-served discovery request that required its production, and only did so after
Plaintiffs served a subpoena on Mr. Phillips (see notice of service filed Oct. 17, 2018), and included
specific reference to this email in the Fifth Amended Complaint (at §§ 90-91). In other words, the
KNR Defendants only produced this document after it became clear that they could not get away
with withholding it because evidence of its existence would be entered by other means.”’

The KNR Defendants” amended responses to other specific requests further demonstrate
the need for the requested order. For example:

* RFP 3-28 requests documents reflecting KNR’s basis for believing that narrative reports
provide a benefit to their clients. See Ex. 4, pp. 10—11. In their amended responses,
Defendants only reference Plaintiff Thera Reid’s medical records as if this benefit were self
evident, and do not produce any additional documents nor confirm that they are not aware
of any additional documents that would be responsive.

* RFPs 3-37, 3-406, and 3-47 request documents reflecting efforts to direct intake attorneys to
steer clients to health care providers, as well as documents reflecting policies and procedures
on referrals between KINR and health-care providers. See Ex. 4, pp. 12, 15. The Second
through Fifth Amended Complaints are loaded with quotes from precisely such documents
from KNR, and KNR’s operations manager Brandy Gobrogge was deposed on many of
them. See, ¢.g., emails attached as Exhibit 5. Yet, while Defendants acknowledge that these
documents exist (as they must), they simply make no effort to produce any despite the fact
that the Court overruled their objections to this request.

* RFP 3-48 requests documents reflecting policies and procedures regarding when a narrative
fee should be charged and how to determine whether a charge is reasonable. See Ex. 4, p. 15.

Here, the Defendants direct Plaintiffs to a single document (KINR03278), despite the
existence of many others (see, e.g., emails attached as Exhibit 6), and again do not confirm

> KNR terminated Mr. Phillips’ by early December of 2014, less than two months after he sent this
email. The notion that Nestico or his partners would have forgotten about this exchange in
responding to Plaintiffs’ discovery requests is simply incredible.
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that they have made a complete search and produced all responsive documents from the
search.

*  RFP 3-2 requests all documents reflecting communications with Liberty Capital
representative Ciro Cerrato that do not relate to a particular client file. See Ex. 4, p. 4. After
the Court overruled Defendants’ objections to this request, the Defendants did not
supplement their document production, but only rather explained that they have already
produced documents from Defendant Nestico’s and Defendant Redick’s files and apparently
feel no obligation to produce any others notwithstanding the July 30 order.

It is bad enough that Defendants’ obstruction, combined with their simultaneous insistence
on expediting the class discovery deadline, has forced Plaintiffs to proceed with depositions of key
witnesses (including Ms. Gobrogge’s as well as Mr. Nestico’s scheduled for December 18 and 19)
without the benefit of complete responses to their written requests. If the Court does not order
Defendants to confirm the completeness of their searches and responses to Plaintiffs’ requests,
including by confirming that all documents of which they are aware have been identified and
produced, it will only invite further gamesmanship and obstruction, including efforts to disadvantage

Plaintiffs by the late disclosure of relevant evidence.

2. The Court should not countenance Defendants’ mistepresentations about the
existence of certain categories of responsive documents.

Still worse, the KNR Defendants have simply denied that certain categories of responsive
documents exist at all despite clear evidence to the contrary. For example:

REPs 3-41 and 3-45, respectively, request documents containing or reflecting policies and
procedures regarding when the “investigation fee” should be charged, and when and how a
“narrative report” should be requested from chiropractors. See Ex. 4, pp. 14—15. The Defendants’
claim that no such documents exist is not only contradicted by documents that have already been
produced in this lawsuit (see, e.g., emails attached as Ex. 6 and Exhibit 7), it is otherwise incredible
by its nature. It is beyond dispute that the Defendants have charged the investigation fee and
narrative fee to thousands of clients since 2010, and there can be no question that documents exist

stating or referencing their reasons for doing so and the terms on which these fees were charged. See,
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e.g., Ex. 6, Ex. 7. The legitimacy of these fees is at the very heart of this lawsuit and related
documents should be produced.

RFP 4-2 requests documents relating to KINR’s referral of its clients to Plambeck-owned
chiropractic clinics. See Defendants’ responses to Plaintiffs’ fourth set of document requests,
attached as Exhibit 8, at pp. 4-5. In response, not only do the Defendants falsely state that “there
are no responsive documents reflecting any changes in or analysis of [this referral] policy taken in
response to lawsuits by insurance companies against [these] clinics [alleging a conspiracy with law
firms to inflate damages]” (see May 30, 2013 email exchange attached as Exhibit 9), Defendants do
not produce any documents at all relating to these referrals. Again, documents relating to Plambeck
referrals go to the very heart of this lawsuit—particularly as ASC is a Plambeck-owned clinic, to
whom KNR continued to refer its clients without advising them of the skepticism with which
insurance companies viewed this treatment—and all such documents that Defendants are aware of
or can locate on a reasonable search should be produced.

Additionally, RFP 3—4 requests documents reflecting business or financial benefits that the
KNR Defendants’ received from their relationship with the Liberty Capital loan company. See Ex. 4
at p. 5. Similarly, Defendants’ claim that no such documents exist is again contradicted by
documents that have already been produced in this lawsuit—specifically, those showing that Liberty
Capital routinely wrote down the amounts owed to it by KNR clients so that the clients’ matters
could be resolved. See emails attached as Exhibit 10. Each such document reflecting such a write-
off, or lack thereof, is relevant and responsive to this request, and all such document that

Defendants are aware of or can locate on a reasonable search should be produced.

* See also Defs’” answer to Interrogatory No. 2-17 (“Defendants likely found out about these [fraud
lawsuits against Plambeck] in or around the beginning of 2012.”).
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3. Defendants should be ordered to provide complete responses to Interrogatory
Nos. 29, 2-26, and 3—6.

Finally, Defendants should be ordered to provide complete responses to three
interrogatories that they have refused to fully answer even after the Court ordered them to on July
30.

Interrogatory No. 2—-26 requests all facts, policies, procedures, determinations that led to the
termination of key witness Gary Petti. See Defendants’ first amended responses to Plaintiffs’ second
set of interrogatories, attached as Exhibit 11, p. 10. In response, Defendants only provided a partial
list of reasons and qualified this list by stating it was provided “by example only.” Plaintiffs
requested and the court ordered a complete response to this Interrogatory and the Defendants
should be ordered to provide it.

Interrogatory No. 2-9 requests identification of every Medical Service Provider with whom
any Defendant has agreed that the Provider may prepare a narrative report or charge a narrative fee
without first obtaining authorization from the KNR attorney on the case. See Ex. 11, p. 6. Here, the
KNR Defendants answer the Interrogatory as to Akron Square Chiropractic, but does not identify
the other chiropractors to whom the narrative fees were automatically paid. See Ex. 6. A full
response to this interrogatory is required.

Similarly, the Defendants provided an incomplete response to Interrogatory No. 3—0,
requesting identification of all work performed for the Defendants by investigators that did not
relate to a pass-through investigation expense that was charged to KNR clients. See Defendants’ first
amended answers to Plaintiffs’ third set of interrogatories, attached as Exhibit 12, at 7. Again, a
complete response was requested and is required.

Conclusion
There is no excuse for the KNR Defendants’ disregard of their discovery obligations and the

July 30 order as detailed above. Thus, Defendants should be ordered to provide complete responses
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to Plaintiffs’ discovery requests, and also to pay Plaintiffs’ attorneys fees necessitated by Defendants’
failure to comply with the July 30 order.” Civ.R. 37(B)(3) and Civ.R. 37(A)(5)(a).
Respectfully submitted,

/s/ Peter Pattakos

Peter Pattakos (0082884)
Dean Williams (0079785)
Rachel Hazelet (0097855)
THE PATTAKOS LAW FIRM LLC
101 Ghent Road

Fairlawn, Ohio 44333
Phone: 330.836.8533

Fax: 330.836.8536
peter@pattakoslaw.com
dwilliams@pattakoslaw.com
thazelet@pattakoslaw.com

Joshua R. Cohen (0032368)

Ellen Kramer (0055552)

COHEN ROSENTHAL & KRAMER LLP
The Hoyt Block Building, Suite 400
Cleveland, Ohio 44113

Phone: 216.781.7956

Fax: 216.781.8061
jcohen@crklaw.com

Attorneys for Plaintiffs

Certificate of Service

The foregoing document was filed on December 6, 2018, using the Court’s electronic-filing
system, which will serve copies on all necessary parties.

/s/ Peter Pattakos
Attorney for Plaintiffs

> So far, the fees unnecessarily incurred by Plaintffs as a result of the misconduct set forth herein
amount to $2,365.50, for 8 hours and 24 minutes drafting this motion (including the review and
compilation of evidence), at Attorney Pattakos’s hourly rate of $285. To the extent a reply brief is
necessary Plaintiffs will update their requested fee amount in that brief.
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SANDRA KURT
W08 JUL 30 Ak 10: 20

SUMMIT COUNTY
CINFFHEICOURIBEOF COMMON PLEAS

COUNTY OF SUMMIT

MEMBER WILLIAMS, et al. CASE NO. CV 2016 09 3928

Plaintiffs JUDGE JAMES A. BROGAN
(Sitting by Assignment #18JA1214

-V5=-

KISLING, NESTICO & REDICK,
LLC, et al.

DECISION

Defendants

LI N S W A S L N NI N S

On February 28, 2018, the Defendants filed their objections and answers to
Plaintiffs’ first request for inspection, third set of interrogatories, third request for
admissions, and fifth set of requests for production of documents.

The Court will defer ruling on the Plaintiffs’ request to inspect and test all systems
or databases in Defendants’ custody on which their emails are stored until Plaintiffs
complete their depositions of the Defendants. The Defendants’ objections to
interrogatories 2 and 3 are sustained until this case has been certified as a class action. The
Court sustains the Defendants’ objectioﬁs to interrogatories 4 and 5, but overrules
Defendants’ objection to interrogatory 6. The Court overrules the Defendants’ objections
to Plaintiffs’ request for admissions 1, 2 and 4. The Court overrules the Defendants’
objection to request for production no. 1, but sustains the Defendant’s objection to
Plaintiffs’ request no. 2 because lawsuits are a matter of public record. The Defendants’

objection to Plaintiffs’ third and fourth request for production of documents is sustained.

EXHIBIT 1

Sandra Kurt, Summit County Clerk of Courts
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On February 28, 2018, the Defendants filed their responses to Plaintiffs’ second set
of interrogatories. The Defendants’ objections to interrogatories 1, 2, 3,4, 5,6, 7, 8, 9, 10,
11,15, 16, 18, 24, 26, 27, 30, 31, 32, 33, 34, 35, 42, 46 and 47 are overruled. The
remaining objections to the 47 interrogatories propounded are sustained.

On February 28, 2018, the Defendants filed their responses to Plaintiffs’ third set of
request for production of documents to all Defendants. The Defendants’ objections to
reque‘sts 1,2,3,4,5,6,7,9, 14, 20, 27, 28, 29, 30, 35, 37, 38, 41, 43, 44, 45, 46, 47, 48, 62
and 63 are all overruled. The remaining objections are sustained.

On the same day, February 28, 2018, the Defendants filed their amended responses
to Plaintiffs’ first set of requests for production of documents to all Defendants. The
Defendants’ objection to request 1 is overruled. The Defendants’ objections to requests 2,
3,4,5,6,8,9and 11 are sustained. The Defendants’ objections to interrogatories 7 and 10
are overruled. On March 30, 2018, the Defendant-s filed their amended answers to
Plaintiffs’ ﬁr.st set of interrogatories to all Defendants. The Defendants’ objections to
interrogatories 1,2, 3,4, 5, 6, 7, 8, 12 and 16 are overruled. The other objections to the
other interrogatories are sustained.

On February 28, 2018, the Defendants filed their first amended responses to
Plaintiffs’ fourth set of requests for production of documents to all Defendants. The
Defendants’ objections to requests 1, 3 and 4 are sustained. The objection to request 2 is
overruled.

On April 3, 2018, the Defendants’ filed their amended answers to Plaintiffs” first
set of interrogatories to all Defendants. The Court overrules the Defendants’ objections to
the following interrogatories: 1,2,6,7, 8,9, 10, 12 and 16. The remaining objections of

the Defendants are susfained.

Sandra Kurt, Summit County Clerk of Courts



CV-2016-09-3928 GALLAGHER, PAUL 12/06/2018 15:52:39 PM PPEL Page 10 of 90

*

On April 5, 2018, the Defendants filed their responses to Plaintiffs’ second set of
request for admissions. The Plaintiffs requested that the Defendants make eighty-eight
separate admissions. The Court overrules all of the Defendants’ objections except those to
the following requests: 4, 5, 6, 9, 11, 15, 56, 58, 59, 60, 82, 85, 86, 87 and 88.

IT 1S SO ORDERED.

JUPGE JAMES A. GAN
ifting by Assignment ¥18JA1214

Pursuant to Art. IV, Sec. 6

Ohio Constitution

The Clerk of Courts shall serve all parties of record.

JAB:Icb
16-3928d
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Gmail

Williams v. KNR: Defendants' amended responses to Plaintiffs' document
requests under July 30 Court order

Peter Pattakos <peter@pattakoslaw.com> Tue, Oct 30, 2018 at 10:28 PM
To: "James M. Popson" <jpopson@sutter-law.com>

Cc: "Mannion, Tom" <Tom.Mannion@lewisbrisbois.com>, Joshua Cohen <jcohen@crklaw.com>, Rachel Hazelet
<rhazelet@pattakoslaw.com>

Jim and Tom:

It has been almost three weeks since we asked for follow-up on the responses to our document requests, per the
below, and we still have received no substantive response. Do you intend to provide one or will it be necessary for us
to seek a Court order?

Peter Pattakos

The Pattakos Law Firm LLC

101 Ghent Road

Fairlawn, OH 44333

330.836.8533 office; 330.285.2998 mobile
peter@pattakoslaw.com
www.pattakoslaw.com

This email might contain confidential or privileged information. If you are not the intended recipient, please delete it
and alert us.

On Mon, Oct 22, 2018 at 10:38 AM Peter Pattakos <peter@pattakoslaw.com> wrote:
Jim and Tom:

We are still waiting for a response to the below. Please let us know if your clients intend to supplement their
responses or if it will be necessary for us to seek Court's intervention. If we do not get these documents within the
next few days we will have to re-open Mr. Nestico's deposition and potentially others if and when we receive them.

Thank you.

Peter Pattakos

The Pattakos Law Firm LLC

101 Ghent Road

Fairlawn, OH 44333

330.836.8533 office; 330.285.2998 mobile
peter@pattakoslaw.com
www.pattakoslaw.com

This email might contain confidential or privileged information. If you are not the intended recipient, please delete it
and alert us.

https://mail.google.com/mail/u/1?ik=ac9179cdbf&view=pt&search=a...Ar-351381847595184100&dsqt=1&simpl=msg-a%3Ar- 351381847595184100 Pas;e 10f 3
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On Fri, Oct 12, 2018 at 4:44 PM Peter Pattakos <peter@pattakoslaw.com> wrote:
Sorry, those refer to the third set of RFPs, | believe it was your second amended response. Thanks.

On Fri, Oct 12, 2018, 4:10 PM James M. Popson <jpopson@sutter-law.com> wrote:

The second set of RFP has only one request. What set are you referring to regarding “RFP Nos. 2, 3, 4, 5,
20, 28, 29, 30, 37, 41, 43, 44, 45, 46, 47, and 48”7

From: Peter Pattakos [mailto:peter@pattakoslaw.com]

Sent: Friday, October 12, 2018 3:49 PM

To: James M. Popson

Cc: Mannion, Tom; Joshua Cohen; Rachel Hazelet

Subject: Williams v. KNR: Defendants' amended responses to Plaintiffs' document requests under July 30
Court order

Jim,

I've reviewed the KNR Defendants’ amended responses to Plaintiffs’ requests for production of documents that
were required by the Court’s July 30 order overruling Defendants’ objections to 28 of the requests.

These amended responses reflect an extreme disregard for the July 30 order. You have produced additional
documents in response to only two of the 28 requests at issue, with these new documents only consisting of
client files for the named plaintiffs. For most of the rest of these requests—which go to subjects as basic as the
firm’s practices regarding chiropractic referrals, when and how to use an investigator or charge an investigation
fee, and when and how to request a narrative report or charge a narrative fee—you have either falsely claimed
that no responsive documents exist when they obviously do (as many, of course, were attached to and are
quoted in the Complaint, and many others were produced as part of Defendants’ initial incomplete responses to
the requests), and/or have offered self-serving excuses as to why certain categories of documents are not
responsive to these requests when they obviously are.

Thus, | request that you please immediately amend your responses, and produce documents responsive to, the
following requests: Second Set of RFP Nos. 2, 3, 4, 5, 20, 28, 29, 30, 37, 41, 43, 44, 45, 46, 47, and 48; Fourth
Set of RFP No 2.

Please let us know if you intend to amend your response to comply with the July 30 order or whether it will be
necessary for us to seek another order requiring the same, as well as sanctions under Civ.R. 37(B)(1) and (B)

(3).

Thank you.

Peter Pattakos

The Pattakos Law Firm LLC

101 Ghent Road

Fairlawn, OH 44333

330.836.8533 office; 330.285.2998 mobile

peter@pattakoslaw.com

https://mail.google.com/mail/u/1?ik=ac9179cdbf&view=pt&search=a...Ar-351381847595184100&dsqt=1&simpl=msg-a%3Ar-351381847595184100 Page 2 of 3
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M l I Peter Pattakos <peter@pattakoslaw.com>
by GOOQ

Williams v. KNR: Defendants' amended responses to Plaintiffs' document
requests under July 30 Court order

Peter Pattakos <peter@pattakoslaw.com> Wed, Nov 7, 2018 at 11:57 AM
To: "James M. Popson" <jpopson@sutter-law.com>
Cc: "Nathan F. Studeny" <nstudeny@sutter-law.com>, Barb Day <bday@sutter-law.com>

Jim,

It is not clear at all that that is what was done. For example, with respect to several of the requests at issue you state
that "there are no responsive documents" when there obviously are, because some of them are attached to and
quoted in the Complaint or were used as exhibits in Gobrogge's deposition. See, for example, your responses to
requests No. 37, 41, 43, 44, 45, 46, 47, and 48.

In addition, we need complete responses to the following interrogatories, as ordered by the Court in the July 30
Order:

No. 6 from Plaintiffs' Third Set, requesting identification of all work performed for the Defendants by investigators that
did not relate to a pass-through investigation expenset that was charged to KNR clients. We need a complete
response to this, not just the partial response that was provided.

No. 9 from Plaintiffs' Second Set, requesting identification of every Medical Service Provider with whom any
Defendant has agreed that the Provider may prepare a narrative report or charge a narrative fee without first obtaining
authorization from the KNR attorney on the case. Again, we need a complete response to this, not just the partial
response that was provided.

No. 26 from Plaintiffs' Second Set, requesting all facts, policies, procedures, determinations that led to Petti's
termination. Here, you only provided a partial list and qualified it with "by example only." We requested and the court
ordered a complete response listing all such items. Please provide it.

Thank you.

Peter Pattakos

The Pattakos Law Firm LLC

101 Ghent Road

Fairlawn, OH 44333

330.836.8533 office; 330.285.2998 mobile
peter@pattakoslaw.com
www.pattakoslaw.com

This email might contain confidential or privileged information. If you are not the intended recipient, please delete it
and alert us.

On Fri, Nov 2, 2018 at 8:54 PM James M. Popson <jpopson@sutter-law.com> wrote:
Peter,

| think we did that. But | am clarifying some of these responses to be more detailed and explanatory - even where |
am not aware that any responsive documents exist. | am starting trial Monday so | will try to get you something over
the weekend.
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Sent from my iPhone
On Nov 2, 2018, at 7:25 PM, Peter Pattakos <peter@pattakoslaw.com<mailto:peter@pattakoslaw.com>> wrote:

Jim, please let me know when you expect to have these supplemental responses to us. It has been almost a month
since | asked you about this. Your clients are the ones who insisted on such a tight discovery timeline so continued
delay is simply not acceptable without another extension of the deadline. Again, we need complete responses. If the
KNR Defendants are aware that responsive documents exist, the documents must be produced. If the KNR
Defendants are not aware of any such documents that exist, they must say so.

Please advise. Thank you.

Peter Pattakos

The Pattakos Law Firm LLC

101 Ghent Road

Fairlawn, OH 44333

330.836.8533 office; 330.285.2998 mobile
peter@pattakoslaw.com<mailto:peter.pattakos@chandralaw.com>
www.pattakoslaw.com<http://www.pattakoslaw.com/>

This email might contain confidential or privileged information. If you are not the intended recipient, please delete it
and alert us.

On Thu, Nov 1, 2018 at 3:23 PM Peter Pattakos <peter@pattakoslaw.com<mailto:peter@pattakoslaw.com>> wrote:
Jim,

Please let me know when you expect to provide these supplemental responses.
Thanks.

Peter Pattakos

The Pattakos Law Firm LLC

101 Ghent Road

Fairlawn, OH 44333

330.836.8533 office; 330.285.2998 mobile
peter@pattakoslaw.com<mailto:peter.pattakos@chandralaw.com>
www.pattakoslaw.com<http://www.pattakoslaw.com/>

This email might contain confidential or privileged information. If you are not the intended recipient, please delete it
and alert us.

On Wed, Oct 31, 2018 at 12:16 PM Peter Pattakos <peter@pattakoslaw.com<mailto:peter@pattakoslaw.com>>
wrote:

Jim, when do you expect to send out supplemental responses? We can't afford delay on this and we need complete
responses. If the KNR Defendants are aware that responsive documents exist, the documents must be produced. If
the KNR Defendants are not aware of any such documents that exist, they must say so.

Tom, please refer to my previous correspondence on Mr. Johnson and Ms. Reid (attached here for your
convenience), and also review the docket for confirmation that Mr. Johnson has moved to withdraw as a Plaintiff.

Thank you. Sandra Kurt, Summit County Clerk of Courts
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Brandy R. Gobroadge

From: Rob Nestico

Sent; Thursday, October 16, 2014 2:41 PM

To: Kelly Phlllips

Cc: Paul W. Steele; John Reagan; Brandy Brewer
Subject: Re: Clearwater

No the e-mail was well received and like | said good to know what Is being said but don't let them push you or your
clients around with a bunch of BS. If you run into those problems this is why we have a litigation department. Sue them
EVERY TIMEIII

Sent from Attorney Rob Nestico

On Oct 16, 2014, at 1:56 PM, Kelly Philllps > wrote;

Well clearly my e-mail was not received in the manner It was intended. You have my apologies for
that. Was just trying to let you know what | was seeing. Lesson learned. Have a great afternoon|

Kelly Phillips
Kisling, Nestico & Redick
<image00l.jpg> Attorney
2550 Corporate Exchange Drive, Columbus, Ohio 43231
Main: 330-869-9007 | Fax: 330-869-9008 | Outside Ohio: 800-978-9007
Locations: Akron,
Canton,
Cleveland,
Cincinnatl,
Columbus,
Dayton, Toledo &
Youngstown <image002.gif><image003.png><image004.gif><image005.gif><image

From: Rob Nestico

Sent: Thursday, October 16, 2014 1:48 PM
To: Kelly Phillips; Paul W, Steele

Cc: John Reagan; Brandy Brewer
Subject: RE: Clearwater

Kelly:

| appreciate the concern but we have considered this issue. 1am glad you are thinking about these
issues however, that is all the defense perspective. Are we not considering our client’s interest when
they have signed an LOP and could get sued by Clearwater or Dryfuss, or any other dr the ins. Co. does
not agree with their bill? Are we not negotiating with EVERY provider not just Clearwater to help the

1 EXHIBIT 3

KNR04020

Sandra Kurt, Summit County Clerk of Courts



CV-2016-09-3928 GALLAGHER, PAUL 12/06/2018 15:52:39 PM PPEL Page 16 of 90

client and us get pald. Clearwater is treated no differently than any other provider we deal with that has
an LOP,

If it wasn’t for MD’s willing to do this work who would care for these victims? The Ins. Co. would Just
find some other excuse not to pay bllls and increase their bottom line,

| have taken down Natlonwide before and we will do it if

In fact, ask yourself why ALL of these companies have paid the Dr elther directly his full bill when there is
no lawyer or MP has paid us his bill and others in full, but yet on a 3™ party case they ralse this BS.

You need to argue the necessity of the treatment and the Dr's credentials, the facts of your case. You
were hired to be an ADVOCATE not a puppet for the insurance company, Any discussion of not
consldering a Dr’s bill will result In litigation even if that means EVERY nationwide case. These are MY
directives.

You can’t fear them and anytime they want to bring litigation my way | will be happy to take that task
on,

Ask yourself these questions and ask any of the litigators in your office when have these bills not been
awarded by Jurors. If your case is good on facts l.e. impact,ER, Chiro and MD with a good witness then
we litigate the case. PERIOD.

Rest assured you are not the flrst person to come from the Insurance Defense side, including myself and
John Reagan to mention a few. As discussed in our interview you can either make the mental shift or
you can’t and that is left to be seen. | and plenty of others have made the shift and realize how poorly
Insurance Companies as a whole treat people. Anything to increase their bottom line they will

say. Speak to Carla Cornicelli in our office, former HEAD of ALLSTATE SIU or Jimmylee Hoover also from
Allstate.

A bigger question you should ask your self is, are these people all lying ? Are the ER Dr’s lying, chiro's
lying, Medical Dr's lying, and are we lying? If you answer an of these questions YES then you need to
reconsider your choice of employment.

| hope this answers your questions and if not we can discuss this further.

Alberto R. Nestico
Kisling, Nestico & Redick

<imageQ01.jpg> Attorney
3412 W. Market St., Akran, Ohlo 44333

Maln; 330-869-9007 | Fax:330-869-9008 | Outside Ohio: 800-978-9007

Locations: Akron, Canton, Cleveland,
Cincinnati, Columbus, Dayton, Toledo &
Youngstown <image002.gif><image003.png><Image004.gif>«

<image008.pg><image009,jpg> <image010.png>
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From: Kelly Phillips

Sent: Thursday, October 16, 2014 12:53 PM
To: Rob Nestico; Paul W. Steele

Subject: Clearwater

Gentlemen,

Please know that | am not questioning what is going on here, nor am | trying to overstep my bounds. |
fully understand my place in the organization. This e-mall is for informational purposes only.

I am now 5 for my last 5 with Nationwide cases where they are flat out refusing to consider anything
related to Clearwater. At least when Progressive refuses, they offset with generosity in the general
damages. Nationwide is not. Basically, | was told that if | am golng to file on the case | was discussing
then | better be prepared to file a whole lot of lawsuits. Clearly the Nationwide adjusters have received
some form of a directive.

This brings about some concern. In same cases, it makes settlement a near financial impossibllity. At
the very least, It is taking money out of our client’s pocket, and ours. 1 am a bit concerned with the
ethical dilemma this creates. It Is not difficult to make an argument that we are treating Clearwater’s
interests as equal to our clients. If we get a savvy client, we could find ourselves in some trouble. We
are playing awful close to the fire. This is especlally true when you factor in what Grange is trying to
accomplish. Don’t make the mistake of assuming that Nationwide and Grange are not in a coordinated
effort, or at least having discussions regarding their individual approaches. On the insurance side, | was
intimately involved in a coordinated effort to take down a large KY Chiropractic Operation and the firms
that were heavily involved with said operation. FYl, Atty. Rob Roby played a bit of a role as well. His
role was large enough that he was at least able to garner a blueprint as to how to attack such an
operation. It is kind of like @ “Raptor” approach....One works the head while the other works the body.

In my experience, when you are running an organization that continues to grow at unprecedented rates,
you must regularly stop and take stock in what is happening around you. |am not suggesting that you
are not. |am simply saying that given my experience, | am seeing some things that are bringing about
concern.

Let me make myself clear, | am a member of your team. | am simply trying to protect you. Thatis the
only reason | am bringing this to your attention. | can only assume you hired me largely because of my
Insurance/SIU experlence. | am simply trying to convey some of my concerns based on that experience.

Please feel free to diregard this e-mail if you'd like, or call should you want to discuss further.

Respectfully,

Kelly Phillips
Kisling, Nestico & Redick
<image001.jpg> Attorney
2550 Corporate Exchange Drive, Columbus, Ohio 43231
Main: 330-869-9007 | Fax: 330-869-9008 | Outside Ohio: 800-978-9007
Locations: Akron,
Canton, <image002.gif><image003.png><image004.gif><image005.gif><image
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IN THE COURT OF COMMON PLEAS
SUMMIT COUNTY, OHIO

MEMBER WILLIAMS, et al.,

Plaintiffs, Case No. 2016-CV-09-3928
VS. Judge James A. Brogan
KISLING, NESTICO & REDICK, LLC, et al.,

Defendants.

DEFENDANTS’ SECOND AMENDED RESPONSES TO PLAINTIFFS’ FOURTH SET
OF REQUESTS FOR PRODUCTION OF DOCUMENTS TO ALL DEFENDANTS
Pursuant to Rule 34 of the Ohio Rules of Civil Procedure, Defendants Kisling,
Nestico & Redick, LLC (*KNR"), Alberto R. Nestico, and Robert Redick (collectively
‘Defendants”) object and respond as follows to Plaintiffs’ Fourth Set of Requests for
Production of Documents (“Document Requests”):
GENERAL OBJECTIONS
1. Defendants object to Plaintiffs’ Document Requests to the extent that they
seek information protected by the attorney-client privilege, work product doctrine, the
joint defense and common interest privilege, and other applicable privileges and rules.
Specifically, some requests of Plaintiffs’ Document Requests seek information and
communications between Plaintiffs and KNR and between putative class members and
KNR that are protected by the attorney-client privilege, work product doctrine, ethical
and professional rules governing attorneys, or other applicable privileges. By filing this

lawsuit and attaching the Settlement Statement to her Class Action Complaint, Plaintiffs

Page 1 of 1
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have waived the attorney-client privilege and all other applicable privileges, as those
privileges apply to only them, and not to putative class members.

2. Defendants object to the “Instructions” and “Definitions” preceding
Plaintiffs' Document Requests on the grounds that they are vague, ambiguous, seek
irrelevant information not reasonably calculated to lead to the discovery of admissible
evidence, and seek to impose obligations on Defendants that are greater than, or
inconsistent with, those obligations imposed by the Ohio Rules of Civil Procedure,
Defendants will respond to these Document Requests in accordance with its obligations
under the Ohio Rules of Civil Procedure.

3. Defendants object as overly broad and unduly burdensome to the extent
that a request for documents seeks information relating to Medical Service Providers or
Chiropractors other than Akron Square Chiropractic (*ASC").

4, Defendants object as overly broad and unduly burdensome to the extent a
request for documents seeks information relating to Litigation Finance Companies other
than Liberty Capital Funding, LLC (“Liberty Capital”).

5. Defendants object that there are no date limitations on these requests,
which makes them overly broad and unduly burdensome.

6. Defendants object to the extent that requests are based on illegally
obtained documents. Plaintiff should not be able to take advantage of the illegally
obtained documents. See Raymond v. Spirit AeroSystems Holdings, Inc., Case No. 16-
1282-JTM-GEB, 2017 U.S. Dist. LEXIS 101926 (D. Kan. June 30, 2017).

7. Defendants object to the extent that a request for production pertains to

the class claims in the Second Amended Complaint, which are subject to a Motion to

Page 2 of 2
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Strike. Requiring responses to these requests for documents when the Motion to Strike
may be granted is unduly burdensome and overly broad.

8. Defendants object to the extent that the request seeks documents relating
to other clients it is unduly burdensome, overly broad, and premature.

9. Defendants state that they and the firm's IT vendor cannot conduct
Boolean searches.

10. Defendants object that the Document Requests are overly broad and
unduly burdensome in that there are no date limitations on the requests.

11. Defendants reserve their right to amend their responses to these
Document Requests.

12. Defendants deny all allegations or statements in the Document Requests,
except as expressly admitted below.

13. These “General Objections” are applicable to and incorporated in each of
Defendants’ responses to the Document Requests. Moreover, Defendants’ responses
are made subject to and without waiving these objections. Failing to state a specific
objection to a particular Document Request should not be construed as a waiver of
these General Objections.

14. Defendants’ discovery responses are made without a waiver of, and with
preservation of:

a. All questions as to competency, relevancy, materiality, privilege, and
admissibility of the responses and the subject matter thereof as evidence
for any purpose in any further proceedings in this action and in any other
action;

b. The right to object to the use of any such responses or the subject matter

thereof, on any ground in any further proceedings of this action and in any
other action;

Page 3 of 3
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c. The right to object on any ground at any time to a demand or request for a
further response to the requests or other discovery involving or relating to
the subject matter of the Document Requests herein responded to;

d. The right at any time to revise, correct, add to, supplement, or clarify any
of the responses contained herein and to provide information and produce
evidence of any subsequently discovered facts;

e. The right to assert additional privileges; and
f. The right to assert the attorney-client privilege, attorney work product
doctrine, or other such privilege as to the discovery produced or the

information obtained therefrom, for any purpose in any further proceedings
in this action and in any other action.

REQUESTS FOR PRODUCTION OF DOCUMENTS

Please produce the following documents:

1. All documents relating to “sign ups,” or sending an “investigator” or any other
person or company to “sign” or “sign up” a client, including all documents relating
to “sign up” fees.

RESPONSE: Objection. Defendants object that this request seeks documents
relating to putative class members when the case has yet to be certified as a
class action. Plaintiffs are not entitled to documents and information related to
putative class members until the case has been certified as a class action. In
addition, Defendants object that the terms “sign up fees,” “sign” and “sign up” are
vague, ambiguous and undefined. Defendants also object that this request is
overly broad and unduly burdensome in that there is no date restriction.
Defendants finally object that this request is generally overly broad and unduly
burdensome.

2, All documents relating to the referral of KNR clients to Plambeck-owned
chiropractic clinics, including documents reflecting any changes in or analysis of
this policy taken in response to lawsuits by insurance companies against
Plambeck-owned clinics, and any disclosures to clients regarding the same (See
Paragraph 36 of the Second Amended Complaint).

RESPONSE: There are no responsive documents reflecting any changes in or
analysis of this policy taken in response to lawsuits by insurance companies
against Plambeck-owned clinics. Also see Response to Request No. 37 in
Defendants’ Second Amended Responses to Plaintiffs’ Third Set of Request for

Page 4 of 4
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Production of Documents regarding direction of referrals to chiropractors.

3. For the daily intake summary emails requested in No. 16 of Plaintiffs’ third set of
requests for production, please provide the emails reflecting the intakes for
plaintiffs Williams, Johnson, and Wright with all information pertaining to plaintiffs,
including their names, unredacted.

RESPONSE: Objection. Defendants object that this request is overly broad and
unduly burdensome.

4. All  documents showing or reflecting that AMC Investigations, MRS
Investigations, or either company’s employees, or Gary Monto, Wes Steele, Paul
Hillenbrand, Jon Thomas, Jeff Allen, Tom Fisher, Dave French, Glenn Jones,
Gary Krebs, James Smith, Steven Tobias, Ayan Noor, or David Hogan ever
performed any actual investigative work whatsoever on behalf of KNR clients (as
opposed to signing up clients or obtaining client signatures on documents).

RESPONSE: Objection. Defendants object that this request seeks documents
relating to putative class members when the case has yet to be certified as a
class action. Plaintiffs are not entitled to documents and information related to
putative class members until the case has been certified as a class action.
Defendants object that this request seeks documents that may be subject to the
attorney-client privilege, work product doctrine, ethical and professional rules
governing attorneys, or other applicable privileges. Defendants object that the
phrase “any actual investigative work whatsoever” is vague, ambiguous, and
undefined. Defendants object that this request is generally unduly burdensome
and overly broad.

As to objections,

F/&«W‘P'

vV

James M. Popson (0072773)
Sutter O’Connell

1301 East 9th Street

3600 Erieview Tower
Cleveland, OH 44114

(216) 928-2200 phone

(216) 928-4400 facsimile
jpopson@sutter-law.com
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/s/ R. Eric Kennedv

R. Eric Kennedy (0006174)

Daniel P. Goetz (0065549)
Weisman Kennedy & Berris Co LPA
101 W. Prospect Avenue

1600 Midland Building

Cleveland, OH 44115

(216) 781-1111 phone

(216) 781-6747 facsimile

/s/ Thomas P. Mannion

Thomas P. Mannion (0062551)
Lewis Brisbois

1375 E. 9™ Street, Suite 2250
Cleveland, Ohio 44114

(216) 344-9467 phone

(216) 344-9241 facsimile
Tom.mannion@lewisbrisbois.com

Counsel for Defendants
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CERTIFICAT OF SERVICE

A copy of the foregoing Defendants’ Second Amended Responses to Plaintiffs’
Fourth Set of Requests for Production of Documents to All Defendants was sent this
@“ﬁ?ﬂh day of August 2018, to the following via electronic Mail:

Peter Pattakos Counsel for Plaintiff
Daniel Frech
The Pattakos Law Firm, LLC
101 Ghent Road
Fairlawn, Ohio 44333
aw.com
dfrech@p  koslaw.com

Joshua R. Cohen

Cohen Rosenthal & Kramer LLP
The Hoyt Block Building, Suite 400
700 West St. Clair Avenue
Cleveland, Ohio 44114

Shaun H. Kedir Counsel for Defendant Minas Floros, D.C
KEDIR LAW OFFICES LLC

1400 Rockefeller Building

614 West Superior Avenue

Cleveland, Ohio 44113

Phone: (216) 696-2852

Fax: (216) 696-3177

J M. Pops (0072773)
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Rob Nestico nestico@knrlegal.com

Re: New Allstate request...

May 30, 2013 at 1:01 PM

Joshua Angelotta jangelotta@knrlegal.com

Ken Zerrusen zerrusen@knrlegal.com, Rob Horton rhorton@knrlegal.com, Attorneys Attorneys@knrlegal.com

| agroe we need to flle all these Allstate filss. Pleass send John and | a list of your Allstate Plambeck cases.

Sent frem iPhone of Reb Nestico

~On May 30, 2013, at 12:48 PM, "Joshua Angelotia" <jangsiotta @knrisgal.com> wrote:

[ think a lot of us made a deal with the devil by allowing them to have recorded statements because the result
would usually be a workable offer. 'm inclined to stop doing this because now we're wasting our time, along
with the client’s time, and delaying the inevitable; which is filing suit on all of these claims.

Joshua R. Angelotia

Kisling, Nestico & Redick

Attorney At Law

3412 W. Market St., Akron, Ohio 44333

Main: 330-869-9007 | Fax: 330-869-9008 | Outside Ohio: 800-978-9007
Locations: Akron, Canton,
Cleveland, Cincinnati, Columbus,
Dayton, Toledo & Youngstown

From: Ken Zerrusen

Sent: Thursday, May 30, 2013 12:44 PM

To: Joshua Angelotta; Rob Horton; Attorneys
Subject: RE: New Allstate reguest...

Me too.they have tightened the screws even more. 1 just got a pair of $1500 offers on ER/Plambeck claims
both having approx. 7k in bills

From: Joshua Angelotta

Sent: Thursday, May 30, 2013 12:40 PM
To: Rob Horton; Attorneys

Subject: RE: New Allstate request...

I'm getting unusually low Alistate offers on Plamheck cases. Allstate has obviously always made lousy offers
with MIST claims. These new offers are really bad even on moderate-heavy impact coliisions.

Joshua R. Angelotia

Kisling, Nestico & Redick

Attorney At Law

3412 W. Market St., Akron, Ohio 44333

Main: 330-869-9007 | Fax: 330-869-9008 | Outside Ohio: 800-978-9007
Locations: Akron, Canton,
Clevelond, Cincinnati, Columbus,
Dayton, Toledo & Youngstown

From: Rob Horton

Sent: Thursday, May 30, 2013 12:34 PM
To: Attorneys

Subject: New Allstate request...

EXHIBIT 9

Sandra Kurt, Summit County Clerk of Courts



CV-2016-09-3928 GALLAGHER, PAUL 12/06/2018 15:52:39 PM PPEL Page 57 of 90

David Stephas from Allstate just requested *consent for deposition of doctor, all xray films, and all paperwork
signed by the client from the chiro? on a third party claim. Said it is their new prelit procedure

It is an Akron Square case

Regards,

<imageQ03.jpe>  Ropert P. Horton

Kisling, Nestico & Redick

Attorney At Law

3412 W. Market St., Akron, Ohio 44333

Main: 330-869-9007 | Fax: 330-869-9008 | Outside Ohic: 800-578-9007

Locations: Akron,  <image001./pg><image002.jpg> <image003.jpg> <image004.jpg>
Canton, Cleveland,

Cincinnati,

Columbus, Dayton,

Toledo &

Youngstown
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